IN THE MATTER OF AN FA RULE K ARBITRATION
BETWEEN:

(1) LEEDS UNITED 2007 LIMITED
(2) THE ROTHERHAM UNITED FOOTBALL CLUB LIMITED
(acting by its administrator)
Claimants
-And ¢

THE FOOTBALL LEAGUE LIMITED
Respondents

THE AWARD

INTRODUCTION

1. This is an Arbitration pursuant to Regulation K of The Rules of The Football Association
Ltd.

2. The Parties are:
Leeds United 2007 Limited ¢ ClaimantQ
The Football League Limited cWwS & LI2 Y RSy 1 a Qo

The Rotherham United Football Club Limited is seeking to join in the Arbitration as a
Claimant.

3. The Claimant seeks a Declaration that the imposition of 15 points deduction for the
2007-8 season in League One (L1) was unlawful, void and of no effect.

BACKGROUND

4. On 4 May 2007, the day before the last weekend of the League football season 2006/7,
Leeds United (the Club) went into administration and KPMG LLP were appointed
Administrators. On the same day KPMG hived down the assets of the Club to Leeds 2007
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Insolvency Policy are engaged. The Insolvency Policy enables the Football League to
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protect the integrity of its competition and the image of the League by pursuing three

basic objectives:

(1) Survival of the club in membership of the League, where possible;

(2) Satisfaction of the Football Creditors, by preventing the Club defaulting on their
contractual obligations to their players even in insolvency;

(3) Protecting the interests of other creditors, giving them the opportunity to
determine their own financial settlement, by requiring the approval of creditors
to a formal CVA or Scheme of Arrangement, save in the most exceptional
circumstances.

Thus the protection of unsecured creditors by the requirement of a CVA is very
important to the public perception and credibility of the League.

. The Administrators proposed a Company + 2 f dzy’ G I N®B | I NBKReCrdifalis 6 W/ =+ !
meetingheldon1Wdzy S wnnt | SNJ ala2aSateqQa wS@SydzsS +y
creditor and the League (the Respondent) voted against the CVA. However, the meeting

approved the CVA by the required majority.

. On 3 July 2007 (the last day for the commencement of such proceedings) HMRC
commenced proceedings in the Leeds District Registry of the High Court of Justice
challenging the approval of the CVA. The challenge was based on the decision of the
/| KIFANXYEIFY 2F (GKS ONBRAGZ2NRA YSSdAy3a Ia (2
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. Directions were given for the determination of the proceedings. The substantive hearing
was fixed for hearing on 3 September 2007 for five days. The Administrators decided to
bring the CVA to an end on 6 July 2007 notwithstanding the approval of the creditors for
the following reasons:



GOeKS  A&GA yadthreeTweeks Kfter thie R007/2008 foaiball season
commences and our expectation was that the judgment might not be handed down
until late September / early October 2007 and could be subject to appeal.

The challenge by HMRC meant the Club could not complete the existing CVA given
the constraints of time and funding. In essence, the Administrators were not
confident that sufficient funding could be generated from the sale of players to trade
the Club through to a conclusion of the Court process. Therefore the Administrators
concluded that embarking on such a process which would put realisations available
F2NJ ONBRAG2NA 0 NARaA1Z 61 a y20 | LILINE LINA | (

9. The Administrators also indicated that it would not be appropriate to propose another
CVA ¢ for reasons which are not relevant to these proceedings. On the same day (Friday)
the Administrators re-offered the business of Leeds OldCo for sale on an unconditional
basis with a deadline for offers and proof of funding by 5p.m. on 9 July 2007 (Monday).
The reasons given for the short timescale included that a substantial offer for the
business from one potential purchaser 6 0 KS  W. I (i S ad by Mr iea BatssfiwasdzY Q f S
due to expire by 5p.m. on 9 July 2007, and that the majority of the Leeds players had
not been paid since June 2007.

10. The Administrators received a number of enquiries from potential purchasers. Four
offers were received. The respective potential dividend that each offer would make
available to the creditors were: Leeds United Football Club Ltd (the Claimants, i.e. the
W, I 6§Sa /)AnfréaedNtbahadf @ pH dpL) 0AY GKS MOT hFFSN
32.3p; Offer D 15.0p.

11.KPMG in a letter stated:

GAY GKS 6aSyoS 2F Fyeée OSNIFAyGe a 02
transfer of the football share without a CVA, the Administrators accepted the offer

for the sale on an unconditional basis to [Leeds NewCo] of the issued share capital of

[Leeds OldCo]. (Emphasis added)

12. Thus, on 11 July 2007 the contract entered into on 4 May 2007 was varied to provide for
the sale to Leeds NewCo of the issued capital of Leeds OldCo on an unconditional basis.

13. The Football League was faced with a novel situation: how to protect the interests of the
unsecured creditors in the absence of a CVA? The completion of a CVA is not an
absolute requirement of the Football League. The Board retained the discretion to waive
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the requirement in exceptional circumstances and to fashion a situation to preserve the
integrity of the competition, to protect Football Creditors, without letting down
unsecured creditors. In doing so it had to be astute not to set a precedent that put the
principle underlying the Insolvency Policy at risk.

14. Normally Regulation 11 requires that a new Member (i.e. Leeds NewCo) should start the
following season in a lower League (here L2). Leeds NewCo wanted to avoid this
WNBf SAFGA2yQ YR G2 SyadzaNS [ SSRa adl
this. The Football League was receptive to the idea and indicated that it might be
prepared to exercise its discretion to permit this to happen.
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15.0n 27 July 2007, at an extraordinary meeting of the Board of the Football League it was
decided that:

(i) Efforts should continue to achieve a CVA or equivalent to satisfy the requirements of
GKS c22aGdo0lFtt [ QityBdeSQa Lyazft gSyoe t 2

(ii) If notwithstanding those efforts, the Board should conclude that a CVA was not a
feasible option, the Board would exercise its discretion to agree to a transfer of the
W[ SI3dz2S {KIFINBQ G2 [SSRa bSg/ 23 -&sBasoi KI G [
in League 1, on various terms and conditions to be accepted by Leeds NewCo,
including the Condition that Leeds NewCo would be deducted 15 points from the
commencement of the next season.

16.0n 31 July 2007 a meeting was held between representatives of the League, Leeds
NewCo (Mr Shaun Harvey, Chief Executive and Mr Mark Taylor) and the Administrators
2F [ SSR&a htR/2 (2 SELXIAY GKS .2 NRQa
deduction. Mr Mark Taylor, a Director of the Claimant, enquired whether Leeds NewCo
could make written representations to the Football League about the level of points
deduction and this was agreed to.

puL

17.Mr Nicholas Craig> & KS [ -Bols@ SuiSitQralatek spoke to Mr Shaun Harvey and
specifically mentioned that in the absence of a CVA or other method of demonstrating
the agreement of secured creditors, the League would be imposing a deduction of 15
points as a condition of the transfer of the League Share to NewCo.

18. Mr Ken Bates telephoned Lord Mawhinney expressing his surprise and concern about
the idea of points deduction 4 blunt and direct termsQLord MawhinneyQ @sponse was

(0)))



that the waiver of the CVA requirement was exceptional and therefore might come
with strings attachedQ

19.0n 2 August 2007 the Administrators informed the Club that there was no prospect of
the CVA proceeding and that they intended to abort the CVA and resign their positions.
Mr Taylor wrote to the Football League but did not mention the points deduction nor
make any representations as to why it should be varied or waived. Mr Bates rang Lord
Mawhinney. We accept Lord MawhinneyQ account that Mr Bates asked that if the 15
point deduction was imposed he could appeal against it. Lord Mawhinney suggested
that he would be prepared to recommend that to the Board but the appeal should be to
the member clubs because it was the member clubs that the Board was supposed to be
representing. Mr Bates agreed to this suggestion and Lord Mawhinney agreed to put his
proposal to the Board which he did on the following day.

20.0n 3 August 2007 a Board meeting was held when the 15 point deduction was
confirmed and an appeal to the League was agreed to. Later that day Mr Taylor wrote to
the Football League objecting to the points deduction on the basis that it was outside
the powers of the Board or was an improper exercise of its discretion. However Mr
Bates by telephone informed the Football League that this letter had been sent without
his authority and that it should be withdrawn. Mr Taylor wrote a second letter
acknowledging the receipt of the proposed Agreement (which included Clause 4) asking
that his earlier letter should be disregarded and confirming that:

GUGKS O2yRAGAZ2YyA &aSaG 2dzi Ay @&2dzNJ £ SGGS
that the Company will appeal against the 15 point deduction ... with a view to
0KS LISylFrftide o0SAYy3d SAGKSNI 6AUGKRNI gy 2NJ

He told us that he wrote the second letter because it did not accurately reflect what had
been agreed.

21. Later that day Mr Taylor signed the Agreement on behalf of the Claimants. What did he
put his signature to?

THE COMPROMISE AGREEMENT

22. This was a carefully drafted and formal legal document (a copy is attached). The Recitals
aSi GKS &a0SyS FyR RSaAONAROS (GKS &a02LI 2F GF¢
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subject to the terms of this agreement, including the conditions (emphasis added).

23.Underi KS KSIFRAYy3I W Oly2¢ft SRISYSYd I yR
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requirement of the Insolvency Policy having regard to the public perception of the
League, the credit worthiness if the member clubs, the credibility of the League and the

AYiSaNRiGe 2F GKS [SI3dzSQa O2YLISGAGAZ2Y YR

KIR 0SSy &aSOdz2NBER®¢ Ly [ | dza Sefpresslyzonfiroed
0KS . abdolNtBRdBcetion under Articles 4 and 6 to refuse or accept the transfer to
Leeds NewCo.

24. Clause 1 concludes with Leeds NewCo acknowledging and agreeing the crucial Condition
which is central to this Arbitration:

G¢KS . 21 NR KIFa RS pridth sayctm shoillk be ithe
imposition of a penalty points deduction of fifteen championship points in
Season 2007/8 subject to an appeal to the member clubs of the League as
2dz0f AYSR AYy [/t dzaS o 0St26¢d
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a n ®heeds hereby release the League, any of its directors, officers,
employees and any member club of the League (past, present or future) (the

MPMDPr
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which Leeds has or may have against the Released Parties arising out of or
connected, whether directly or indirectly with the service of the Notice, the
conduct of the League with regards to OldCo, the Conditions and the

imposition of the sanction or, if passed, the Appeal Sanction6 4§ KS &/ f I A Y& €

4.2  Except for the obligations created by this Agreement Leeds hereby
covenants that it shall not, and will procure that its directors, associated
companies ..., shareholders, officers or other employees shall not commence,
or threaten to commence, any proceedings in any jurisdiction before any
court, arbitration panel or other similar judicial body against the Released
Parties (including by way of third party claims in any other action) arising out
of or connected, whether directlyorindA NB Ot &8 gAGK | ye@
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26.

27.

28.

29.

30.

Mr David Philips QC on behalf of the Claimants submitted that the Clause should be
construed strictly against the League. Furthermore the Clause is invalid as its effect is to
oust the jurisdiction of the Courts and therefore contrary to public policy.

The Tribunal is unable to understand or accede to the Claimants argument that the
condition should be strictly construed against the League. No alternative more benign
construction has been suggested. This was a commercial bargain, at arms length
between a powerful and rich Consortium of businessmen and a responsible professional
Sports Governing Body. No authority has been cited to support the proposition that
special rules of interpretation apply to general release or waiver clauses.

The Tribunal is not persuaded that the Clause is an ouster clause. As already stated this
was a commercial agreement; it contained legitimate release and waiver provisions. The
Football League consists of its Member Clubs and is the Governing Body. The agreement
was between an Applicant and the League in respect of a dispute between them. The

O2YLINBYAAS o6l a NBFOKSR Ay 2NRSN)I (2 NBaz2ft g¢

to the Courts. Such a negotiated settlement does not oust the jurisdiction of the Courts.
OAUKSNI LI NIe OFry &aSS1T (G2 SyFT2NOS (KS
Arbitration. In short, the agreement is not a procedural bar. Contrary to the Claimants
contention public policy is firmly in favour of enforcing compromises and releases in the
interests of avoiding or minimising litigation.

Leading Counsel also contended that the resort to arbitration is simply 4 enforce the
obligations created by the AgreementQ These words merely mean that Leeds can
enforce the Compromise Agreement should the League default (which it has not). They
do not mean that Leeds can impugn the Agreement or its Conditions. Moreover the
parties expressly provide in Clause 3.1 that:

G¢KS /fdzo &KL f KIF2S | NA Zéndition] id
accordance with the terms of this Clause 3, but not otherwise. (Emphasis
added)

We reject this contention.

In reaching our conclusion on the meaning and effect of this Agreement and in
particular Clause 4 we have taken account of the circumstances in which the
Compromise Agreement came into existence. Leeds OldCo went into administration. In
accordance with its undisputed powers the League issued a Compulsory Transfer Notice

7
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in respect of the League Share (which entitles it to membership of the League) in the
name of Leeds OldCo requiring it to transfer the League Share at par value to the
Secretary of the League. Leeds NewCo wished to succeed Leeds OldCo as owner of
Leeds United FC, by becoming a Member Club and securing a transfer of the League
share to enable them to do so. By Regulation 11, a new Member Club is required to
leave League 1 (L1) and start the following season in League 2 (L2). Leeds NewCo wished
the League to exercise its discretion so that it could succeed as new owners with the
Club playing in L1 from the start of the 2007-8 season.

31.The Board was receptive to the idea. Article 4 and the Insolvency Policy allowed the
Board to agree to withdraw the CTN and to register a transfer free of the CTN in
circumstances, including on suOK GSNXa |a GKS . 2FNR aAy
RSGSNXYAYSEdE

32.As already described Leeds NewCo (and in particular Mr Bates and Mr Mark Taylor)
were well aware that in order to secure this indulgence the Board was stipulating that in
order to remain in L1 the Club would have to start the new season with a 15 point
deficit. This had been agreed by Mr Bates on behalf of the consortium, as the price
which had to be paid for the indulgence and they were prepared to pay it ¢ subject only
to an Appeal to the League.

33. We are satisfied that Mr Taylor, in his capacity of Director of Leeds NewCo and their
solicitor, was fully aware of the content and effect of what he was signing. Earlier that
day he had received a letter from Mr Craig in which he had stated there was G 2 0 S
fSAFrffte O0AYRAY3I FANBSYSYydiQ Ay 66KAOK
performeachofthe O2 Y RA (1 A 2 y & & Saily ar®l diti&l@ms hgginit thé Lédgue @ S
regarding the sanction of matters arising out of the administration generally® ¢ a NJ / NJ A :
told us that it was not standard practice for him to include release and waiver clauses in
agreements between the League and insolvent Member Clubs. He consulted the League
Solicitors, and included Clauses 4.1 and 4.2 because the Board had made it clear in its 27
WdzZ & YSSiAy3a GKFEG GKS GSNya 2F (GKS F3aINBS
anyone taking legal action once the process had been completed,¢ and the Board re-
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deduction and not seek to challenge it or have it overturned other than by
means of the appeal to its fellow MemberClud & = & LISNXY A GGSR

34.We conclude that it is inherently improbable that Mr Taylor, as a solicitor of
longstanding experience, would have put his signature to the document if he had
intended to reserve the position that it is now adopted by the Claimants that the points
deduction was outside the powers of the Board or was an improper exercise of its
RAAONBUOAZ2Y ® tothad kgditgfofIhe BoaditighSphraseicould have been
proposed. We are satisfied that if he had attempted to do so, it would undoubtedly
have been rejected by the Board, the deal would have been aborted and, in all
probability the Club would have gone into liquidation, or at best, been relegated to
League 2.

35. Finally, returning to Clause 4 the operative parts for our consideration are:

a n ®heeds hereby release the League ... from all claims, whether known or
unknown to Leeds, which Leeds has or may have against [the League] arising out of
or connected, whether directly or indirectly with ... the conduct of the League with
regards to OldCo, the Conditions and the imposition of the sanction or, if passed, the

0 é
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4.2  Except for the obligations created by this Agreement Leeds hereby covenants
that it shall not ... commence, or threaten to commence any proceedings in any
jurisdiction before any court, arbitration body ... against [the League] ... arising out

-
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added)

The effect of this Clause is that Leeds NewCo agreed to release the League from the
claims now advanced and waived any right to do so. They also covenanted not to bring
the claims it now seeks to bring.

CONCLUSION

36.We are satisfied that the Claimants case begins and ends with the Comjse

Agreement which clearly embodied the intention of both parties. Tiag the
Agreement as a whole and in particular Clause 4 Leeds NewCo agreed to the
imposition of the 15 points and to release the League from the claims which have now
been advanced adh to waive any rights to do so. Leeds NewCo specifically covenanted
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not to bring the claims it has now sought to assert and therensbasis to allow it not
to honour that covenant.

The Tribunal dismisses the Claim on this ground alone.

DELAY AND THE EEH ON OTHER CLUBS

A. Delay between 9 August and 12 February 2008

37.Even if the Claimants could avoid the effect of the release and waiver they still faced a
formidable obstacle. hy ¢ ! dzZ3dzad wnnt> GKS [ SIF3dzSQa Y
majority dismissed Neg / 2 Q& ! LIS £ | yRI NERGGHF th NarisERof (0 K S
the League membership to the First Claimant with the Condition.

38. The First Claimant first tried to get The Football Association (FA) to hold an inquiry into
0KS @It ARAGE 2 F toinfdSe tHe SondiidaSTOEFootRaB Asdociation
declined to hold an inquiry based (among other things) on its clear view that the
imposition of the Condition as a condition of consent to transfer of membership to the
First Claimant was within the LeaguS Q& L2 6SNE YR &+ & | LINRLJE
those powers. Correspondence covered the period 30 August and 5 December 2007.
Even so, Leeds NewCo filed a Football Association Rule K arbitration proceedings
LJdzNII2 NI Ay 3 G2 OKI f t Sefisos notit&hSid siiclSad induiy.i @ 2 F ¢ K

39. Subsequently, on 4 February 2008, the League received from Mark Taylor, the solicitor
acting for the First Claimant, what purported to be a letter before action in the High
Court on behalf of the First Claimant in relation to the Condition. That letter did not
meet the requirements of the CPR and the Football League directors rejected the letter
on that ground.

B. Delay in the High Court Proceedings

40.0n 12 February 2008, proceedings were issued in the High Court on behalf of the First
Claimant and Barnsley Football Club 2002 Limited against the League. The Claim Form
and Particulars of Claim were deemed served on Bird & Bird 6 C[ Q& %8 13A OA (G 2 N
February 2008. The covering letter accompanying these documents asked the League to
consent to an application for an expedited hearing.
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41.

42.

43.

44,

45.

46.

On 20 February 2008, Bird & Bird wrote to Mark Taylor & Co., pointing out that the
parties were subject to a valid pre-existing agreement to submit any disputes between
them to arbitration and therefore asking them to agree to a stay of the proceedings in
favour of a FA Rule K arbitration. No reply was received to that letter by the stated
deadline and therefore Bird & Bird sent a chaser letter on the evening of 25 February
2008.

Ly NI a Ll \ssolibratcéptad tiathe dispute was covered by FA Rule K, and,
despite some delay, signed a Consent Order on behalf of the First Claimant, providing
for the mandatory stay of the proceedings in favour of a FA Rule K arbitration. Mark
Taylor agreed to conduct the arbitration on an expedited basis, because of the potential
impact on 2007/08 final League standings. The full hearing on the merits was therefore
provisionally scheduled for 16-18 April 2008.

However, no such agreement was forthcoming on behalf of Barnsley. Instead, it became
apparent that Mark Taylor did not have authority to act on behalf of Barnsley. On 25
February 2008, the League received a letter by fax from Brabners Chaffe Street LLP,

FOGAY3 G2y O0SKIET 2F .TheMjfeasta®® cC22dGoFtt [/t d:

Godd 2SS dzy RSNRAGIFIYR GKFG 2dz2NJ Of ASy
you that our client did not agree to lend its name to the above proceedings and that
it had not approved the Particulars of Claim before they were filed at Court (or
indeed since).

We are investigating the position on behalf of our client but wish to set the record

KIFa

G0N AIKG TG GKA& SENIASaAl 2L NIdzyAlte oddc

On 25 February 2008, Bird & Bird sent a letter by fax asking Mark Taylor for his urgent

commentsonthS adza3SadAz2y Ay . NIoySNBRQ fSGHGSN (K
gAGK2dzd . FNyatSeQa |dziK2a2NARGE@d b2 &adzOK O2Y

days, Bird & Bird sought (without success) clarification on the position of Barnsley from
Mark Taylor.

On 7 March Bird & Bird called Mark Taylor to clarify, as a matter of urgency, whether or
not he was authorised to act for Barnsley in relation to the proceedings.

On 11 March Bird & Bird received an email sent on behalf of Mark Taylor attaching a
copy of the Notice of Discontinuance signed on behalf of Barnsley. On the same day Bird

11



& Bird filed at Court the signed Consent Order and a copy of the Notice of
Discontinuance.

47.Thus there was a delay of about 5 weeks primarily due to the misconceived High Court
LINE OSSRAYy3Ja O2YYSYOSR o0& bSg/ 2Qa az2t AOAG2N

C. Delay in the Arbitration Proceedings

48.0n 4 March 2008, Bird & Bird sent Mark Taylor a letter by fax confirming that the
[ SI 3dzS F3AINBSR G2 (GKS CANERG [/ dodductedtiyanQa NBI
expedited manner and set out some practical measures for achieving this. They included
that (i) the First Claimant serve a Notice of Arbitration, as required pursuant to FA Rule
K2(a)(i), in order to commence the Arbitration proceedings; and (ii) Leeds serve a Points
of Claim in order to assist the tribunal to define and identify the true issues for the
tribunal. The letter invited Mark Taylor to serve the Points of Claim by 10 March 2008.

49.0n 7 March 2008, Bird & Bird received a letter from Mark Taylor sent by fax, in which he
agreed to serve a Notice of Arbitration but stated that the Points of Claim would consist
of the Particulars of Claim issued in the High Court.

50.0n Saturday 8 March, Jonathan Taylor of Bird & Bird sent a letter by email to Mark
Taylor requesting (among other things) that the Notice of Arbitration be served during
the morning of 10 March 2008 at the latest and that a hearing of the tribunal be
convened at short notice for the purpose of making directions on 11, 12 or 13 March
2008.

51.0n 9 March 2008, Jonathan Taylor received an email from Mark Taylor confirming that
the Notice of Arbitration would be served on 10 March 2008. In fact, the Notice of
Arbitration was not served until 19 March 2008. Thereafter there may have been some
dilatoriness on behalf of the Claimant but we do not regard it as critical or significant.

52.Leeds NewCo has neither tendered a credible explanation nor convincing excuse for
their delay.

CONCLUSION

53. It is inescapable that if the appropriate Arbitration proceedings had been commenced in
August or September or even October 2007 they would have been capable of resolution
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54,

55.

56.

S7.

58.

before the end of 2007. Given the date when these proceedings were started (19
March) and the first day of the Hearing before this Tribunal (16 April) it is obvious that
our decision could have been given comfortably before the end of 2007.

With this history of events we are satisfied that there has been unreasonable and
inexcusable delay on the part of Leeds NewCo. It is plain that Leeds NewCo was in the
same position in August as it was in March when it finally got around to commencing
these Arbitral Proceedings. It was imperative that the appropriate action was taken
expeditiously. When the High Court proceedings were commenced they were in breach
of the Arbitration Clause in the Regulations. Even before the arbitration proceedings
were finally commenced, the Claimants were dilatory in initiating them.

There was no reason, if Leeds NewCo were genuinely concerned and disgruntled with
the outcome of the League Members decision on 9 July, why they should not or could
not commence Regulation K arbitration proceedings soon thereafter. This step could
have been taken simultaneously with the Regulation K proceedings against the Football
Association. They then held back and commenced the misconceived and abortive High
Court proceedings. By delaying seven months before commencing these proceedings
(August ¢ March) they were in danger of prejudicing the other Clubs in League 1 who
were also fighting for promotion.

The resolution of this present challenge has been left to the eleventh hour. If the points
were now to be restored a number of clubs eligible for automatic promotion and the
play off positions might have been affected. As at 5 April 2008 there were two clubs
entitled to automatic promotion and four other clubs entitled to a place in the play-off
for the third promotion spot, with Leeds in sixth position. On 1 May the position is still
the same.

If the 15 points were now to be restored it would place Leeds comfortably in second
position (88 points) and with assured promotion. This would prejudice the second
placed Club (currently Doncaster) by depriving it of its automatic promotion place,
forcing it to compete for promotion through the play off process. This situation is
worthy of our particular and sympathetic consideration. Thus the delayed restoration of
points would, inevitably, and fundamentally alter the rights that would otherwise accrue
to another club.

We have no doubt that if this dispute had been promptly and properly brought, then the
other clubs vying for promotion might have addressed their season in a different way.

13



Until 19 March they will have proceeded on the legitimate assumption that there was to
be no challenge and that the 15 points would not be restored. This late challenge
brought uncertainty to the League near the end of the season at a time when other
clubs had an understandable hope and expectation that they would enjoy automatic
promotion, or the opportunity to compete for promotion through the play-off. In
Stevenage Borough Football Club v The Football League Ltd CH [1996] 5 No 3043
Carnwath J was dealing with a similar case of delay and dismissed the proceedings. We
see no reason to depart from his approach and apply it to the instant case.

59. We alsodismiss the Claima® Claimon i KS 3I NP dzy R 2 FunrpaSofd®la b S g/
and inexcusable delay in bringing the claim to this Arbitration.

¢19 /[!'lLa!b¢eOf !'[¢O9wb!l¢Lx9 /! {9

60. As the Tribunal has already decided to dismiss the Claim on the two grounds specified
above it is not necessary to undertake a detailed analysis of the alternative Case. We
merely record in summary form what our conclusions would have been.

61. Mr David Phillips QC submitted that Clause 4 of the Compromise Agreement was
entered into under a mutual mistake of law common to both parties and is
O2yaSljdsSyidte W@G2AR 6 AYyAGA2Qd ¢KS LI NIAS
impose the 15 point Condition. It was a penalty which the League had no power to
impose.

62. We are satisfied that by virtue of Article 41, Article 4 and Article 6 the Board had all the
requisite authority to exercise its powers and discretion to impose a Condition of a 15
point deduction. Moreover, the Insolvency Policy (in particular G5), properly construed,
did not prevent the Board imposing the Condition. The assertion that the Board lacked
the power to impose the Condition is unsustainable.

63. Mr Phillips also contended that the Board and the League in reaching their decisions
acted unfairly and unreasonably. We have no hesitation in rejecting this argument. The
Board came to the conclusion that the LJ2 A giedudi@n should be made a Condition of
consent to the Cancellation of Withdrawal and Transfer as the most reasonable and
proportionate way of protecting the legitimate needs underlying the Insolvency Policy.
In doing so it rejected the other options open to the Board which included
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(i) Simply expelling Leeds OldCo, so that Leeds United FC ceased to exist;
(i1) Allowing Leeds NewCo to join the Football League in L2, pursuant to regulation 11.

64.Given the absolute discretion afforded to the Board in this respect by the
Memorandum, Articles of Association and the Insolvency Policy and having regard to the
margin of appreciation afforded to a & LJ2 hdliefhi@ag body, the Claimant would have
FFAESR (2 SadlroftAakKk OGKFG GKS . 2FNRQa RSOA
Condition was a decision that no rational decision maker in their position could make.
As to the amount of points deducted it carefully carried out a balancing exercise
between 0 to 20 and arrived at a decision that, in all the circumstances of this particular
case (which we do not need to recite) was well within the range of decision reasonably
open to it to make.

ROTHERHAM

65. The position of Rotherham can be dealt with summarily. This Club was also insolvent
and went into Administration on 18 March 2008. It is likely that it will not be able to exit
administration via a CVA and the Administrators will be obliged to sell the Club. The Club
FSINAR OGKFG AT GKS [ SF3dz2SQad RSOAaA2y (2 RSH
the same condition will be applied to them. They therefore wish to support the
I fTFAYFrYydQa OF&aS FyR aSS{T aAYAfI NI RSOf I NI G2

66. Mr Stephen Davies QC on behalf of the League submitted that Rotherham has no status
(locus) in these proceedings. There is no dispute between Rotherham and the League.
Rotherham cannot attempt to support Leeds in its challenge to the Compromise
Agreement in an attempt to get round the fact Leeds NewCo has compromised its
Claim.

67. The tribunal considered that the answer is to be found in Rule K which provides that the
jurisdiction of the Arbitration Tribunal is confined to:

GlFlye RAALIzIS 2NJ RAFFSNBYOS o fdiibegeforyed  y& G«
G2 FNBAGNY GA2Y FTYR FAylLfte NBazt SR o0& D

The only dispute is between Leeds NewCo and the League. There is no dispute between
Rotherham and the League. The fear that they may be deducted 15 (or indeed, any)
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poiyda A& y2i adFFAOASYdH G2 |Y2dzyd G2 | YR
determination of its case in the light of all the relevant circumstances.

68. Thus Rotherham have no right to declaratory relief in respect of the claim to such relief
by Leeds, nor in respect of a decision which has not yet been, and might not even be,
taken against Rotherham itself.

69.! OO2NRAYy3If & (GKS ¢NAOdzylf KIa&a RSOt AYySR 2dzNR
claim.

THE AWARD

The Award of the Tribunal is that the Claino$§ both Claimants are dismissed.

Sir Philip Otton Chairman .......ccccoceviviiveiiesieen
Peter Leaver QC Arbitrator ......cccccoveviie e,
Peter Cadman Arbitrator .........ccceveeevivviie e
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POSTSCRIPT

1. During the four days of the Hearing we heard other evidence, arguments,
submissions from both parties and certain ideas and suggestions were exchanged
between Counsel and the Tribunal. In view of the two principle decisions in the
Award it is not necessary to take such matters further.

2. However these proceedings have brought to light the necessity for a review of the
Insolvency Policy. We were told that there are 40 or more current or anticipated
insolvencies. In many cases (e.g. Rotherham, Luton Town and Bournemouth?) it will
prove impossible to exit Administration via a CVA. The League in the course of the
Hearing appeared to recognise the need to amend the Policy to make specific
provisions where there is no CVA. It is to be hoped that this can be achieved during
the coming close season. The Clubs should be entitled to clear guidelines, objectives
and procedures.

3. The Board should be astute not to think in terms of Penalty2 NJ | WYy 2NX¥Q | & |
point of whatever Condition is to be imposed. We are concerned that the Condition
was described by the Boardasa WLISY | f 68 Q | YR gdrcdiveddn/bR S NR G |
sO.

4. We accept that the imposition of the 15 points in the instant case was not (and was
not intended to be) a precedent, i.e. an automatic sanction in the absence of a CVA.
Each case has to be assessed by the [ S| 3dzS KI @Ay 3 NBIBHuNR G2 I
circumstances leading up to and of the insolvency itself. Such Conditions as the
League considers are required will reflect these circumstances and any merits the
Club can establish.

5. We feel obliged to record that we consider an Appeal to Members of the League to
be unsatisfactory. Some Clubs in the same League may not readily agree to reduce a
points sanction in the understandable self-interest of their Clubs. We recommend:

1. That there should be an appeal to an Independent Tribunal;

2. In order to reduce uncertainty for the Club and other Clubs the Appeal
process should be determined without delay. We suggest an Appeal
should be lodged within 7 days of the decision and the decision of the
Appeal body should be given within 21 days thereafter.
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6. We hope that these suggestions will be helpful to all concerned.

Sir Philip Otton Chairman .........cccccooeevivieiieiennenn,
Peter Leaver QC Arbitrator ..o
Peter Cadman Arbitrator .........cccceveviee e,
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